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Admissibility of affidavit material

I. The defendant raises the following objections to the following paragraphs of the
affidavit of Wayne Mansfield sworn 2 July 2002:

6 (ajThe deponent is not a lawyer and is ungualified to offer an opinion
that the conduct in question does or does not offend the Acceptable
Use Policies of any of the plaintiff’s Internet Suppliers.

(b)The paragraphi does not sufficiently particularise the sources or
grounds of the deponents belief, for example, only one of the
Acceptable Use Policies is annexed.
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Acceptable Use Policy is a question of law as to which the opinion of
Swiftel’s lawyers as deposed to in this paragraph is inadmissible.

12 No indication is given as to how this alleged fact is within the
deponent’s personal knowledge, nor if it is outside his personal
knowiedge as to the sources and grounds of his belief.

22 No indication is given as to how this alleged fact is within the
deponents personal kKnowledge, nor if it is outside his personal
knowledge as to the sources and grounds of his belief.

23 No indication is given as to how this alleged fact is within the
deponents personal knowledge, nor if it is outside his personal
knowiledge as to the sources and grounds of his belief.

25 The paragraph does not comply with the best evidence rule in that a
copy of the Web page of Mark Reynolds linked to from the defendant’s
Web site is not annexed (if the defendant is given leave to rely on his
supplementary affidavit this objection will not be maintained).

26 The paragraph and its annexure are irrelevant and speculative.

27 The paragraph is speculative and of no evidentiary value whatsoever.

30 The paragraph does not adequately identify the sources and grounds of
the deponents belief that the defendant ‘knew or ought to have
known" of SPEWS or the manner of its operations.

39 The deponent is not a lawyer and is unqualified to offer the opinion
deposed to.

46 The paragraph is irrelevant.

47 The paragraph is irrelevant.

48 The paragraph and its annexure are irrelevant.

49 The paragraph and its annexure are irrelevant.

50 The paragraph is irrelevant.

51 The paragraph is irrelevant.

52 The paragraph is irrelevant.

53 The paragraph is irrelevant.

54 The paragraph is irrelevant.

55 The paragraph is irrelevant.

56 The paragraph is irrelevant.

57 The paragraph is irrelevant and argumentative.

2. As to the affidavit of Raymond Tan sworn 12 July 2002 the defendant makes the
following objections to the paragraphs stated:
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10 The paragraph is irrelevant.
'l The paragraph is irrelevant.
12 The paragraph is irrelevant.
I3 The paragraph is irelevant.
4 The paragraph is irrelevant.
15 The paragraph is irrelevant.
3. As to the paragraphs attacked in the defendant’s affidavit sworn 2 June 2002 the
defendant responds as follows:

2 It is not necessary to strike out the words “atternatively striking out” from
this paragraph. If the court is unable to make use of the affidavit for
purposes of the striking out appiication, it will simply Nnot make use of it.

3 It is not known to the defendant what the plaintiff regards as a
‘techinical term'” in this paragraph. If the defendant is given leave to rely
on his supplementary affidavit, the objection will fall away. If not, the
defendant does not ask the court to accept the record as truth of its
contents.

4 The relevance of the paragraph would have been to explain why the
best evidence of the SPEWS record was not available. However as
better evidence has been annexed to the affidavit of Wayne Mansfield
as annexure WM8, the objection falls away.

5 The response in respect of the objection to paragraph 4 is repeated.

6 There is only one reference to the defendant’s Web site in the exhibit.
Otherwise, the response in respect of the objection to paragraph 4 is
repeated.

7 This paragraph and its annexure are of central relevance, as the Web
site in question is the only apparent link between the defendant and the
plaintiffs SPEWS listing. The defendant relies on the annexure to show
that it does not provide the information about the piaintiff to SPEWS that
the plaintiff claims it does.

9 The paragraph is only relied upon to provide a definition for the benefit
of the court, and the annexure of hHard copy material would be
superfiuous.  In any case, the objection is addressed in the

supplementary affidavit upon which the plaintiff seeks leave to rely.
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was provided as annexure JIM1. In any case, if the defendant is given
leave to rely on his supplementary affidavit, the objection will fall away.

1’2 The objection is not a ground upon which to strike out a paragraph of
an affidavit. In any case, the objection is misconceived as the paragraph
is simply an introduction to the more detailed examination of the
defence which follows in paragraphs 13 to 20. The defendant does not
comprehend why it is ‘illogical and unhelpful' for him to verify the
contents of his draft defence.

13 O 37 r 6 provides that an affidavit used for the purposes of interlocutory
proceedings may contain hearsay evidence given by statements of
information and belief. Further, the material relied upon is now annexed
to the supplementary affidavit on which the defendant seeks leave to
rely.

4 The defendant does not comprehend why this paragraph is said to be
evasive. On the contrary, it is quite unequivocal. There s no
inconsistency between the plaintiff's ability to access the SPEWS Web site
and his inability to contact SPEWS, which in context quite obviously
means to send a communication to SPEWS.

I5 Even were it necessary for the plaintiff to annex this document, the
objection is otiose as the document in question has since been annexed
to the affidavit of Wayne Mansfield.

17 (a)There is no inconsistency, as the defendant has deposed 1o the fact

that there is no reason why the plaintiff cannot continue to send
spam using dial—up accounts {paragraph 2.1).

(D)The plaintiff alleges that the defendant has unlawfully interfered with
its business. The defendant is required to depose to the truth of his
defence that the interference, if any, was not uniawful.

19 O 37 r 4 allows not only for the adduction of hearsay, but also for
statements of belief, that is to say, an opinion, provided the sources and
grounds of the information are revealed, and have sufficient probative
value to be considered relevant to the matters in issue.' In any case, the
evidence is not in issue between the parties as it is admitted in the
affidavit of Raymond Tan sworn 12 July 2002 at paragraph 17.

Savings and Investrment Bank v Gasco Investments [1984] | All ER 296 at 305; In re Juson Pty Cid
(1992) 8 WAR 13.
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