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1. The Plaintiff’s Writ of summons and Statement of claim was issued on

24" May 2002. Since that date, no defence has been entered to the

claim, but rather a chamber summons for summary judgment has been’

issued by the Defendant, pursuant to order 16, rule 1 of the Supreme

Court Rules, as applied to the District Court on 4® June 2002,

2. Order 59, rule 9 of the Supreme Court Rules (in relation to applications

and proceedings in chambers) provides that “no order shall be made on



an application in chambers unless the application was filed with a

memorandum stating -

()  that the parties have conferred to try to resolve matters giving

rise to the application; and
(i)  the matters that remain in issue between the parties”.

The rationale of this procedural rule is clearly weighted in favour of
“forcing” the parties to resolve as many factual or legal issues as
practicable before making such an application. Notwithstanding this
rationale, the Defendant has seen fit to issue a combined summary
judgment application and an order 20, rule 9 striking-out application

without “serious” conferral having been attempted.

Further, the solicitors for the Plaintiff attempted to communicate with
the opposing solicitors in order to resolve pleading issues, but have not

met with an appropriate response.

Notwithstanding that the Court may waive the operation of the
procedural rule in case of “urgency” or for other “good reason”; the
rule has been construed in a rigid way, no matter how unlikely it is ‘that
the parties will reach agreement, or will even narrow the relevant issues:
sce Russell Davison -v- Prosin, Supreme Court unreported no. 980277,

Buyquick Dot Com Ltd -v- Foxgold Pty Ltd (2000) WASC 216 at

paragraph 19,

As noted in the said decisions, any party who initiates an application in

chambers without entertaining dialogue that might resolve some of the



relevant issues, will be at risk as to costs whatever the outcome of the
application. Further, 2 memorandum of conferral is required to be filed
with the chambers application in Common form 83. The form provides
for reference to the full details concerning the process and attempts at
resolving any part of the relevant dispute. On the assumption that the
Defendant is entitled to commence his chambers application on the basis
of order 16 of the Supreme Court Rules, it is also incumbent upon the

said party to comply with order 59 of the same rules.

In relation to the basis for waiver of the requirement of a full conferral
and filing of the said memorandum, the Court will only waive
compliance in unusual circumstances upon it being satisfied that there is
good reason to waive the operation of this sound rule. In the
circumstances, there does not appear to be any evidence or basis to
suggest that the operation of the rule should be waived in the present
circumstances. Indeed, in the light of the complexity, cost and delay
inherent in determining pleadings applications, there are strong reasons
why prior conferral would be beneficial in order to narrow or define the

issues that should be determined by this Honourable Court.

Application of order 16, rule 1 for summary judgment

8.

The basis upon which a Defendant may apply to this Honourable Court
for summary judgment is limited to circumstances where the action is

either:

(i) frivolous or vexatious;

(ii)  the Defendant has a good defence on the merits; or



10.

11.

12.

13.

(ii)  alternatively the action should be disposed of summarily or

without pleadings.

There is no reference in the chamber summons to the basis upon which

the order 16, rule 1 orders are sought.

Further, order 16, rule 1(2) allows such an application to be made by
summons supported by an affidavit verifying the facts upon which the
application is based. In the present circumstances, it is unclear as to the

basis in the summons upon which verifying facts in the said affidavit are

based.

On the assumption that the basis for summary judgment is limited to the
ground that the Defendant allegedly has a “good defence on the merits”,
the l'egal.onus remains upon the Defendant to show that there is “no
serious question” to be tried on any cause of action raised by the
Plaintiff: see Anderson -v- Effexseven (1999) Volume 10 ANZ

Insurance cases 61 - 424 at 74, 756 and 74, 757.

Notably, in a combined application for summary judgment and orders
under order 20, rule 19(1), the Court may consider even disputed facts

raised in support of the action: see Bride -v- Peat Marwick (1989) WAR

383 at 394,

Further, the power to order summary judgment to be exercised with
great care, and in any event, should never be exercised unless it is clear
that there is no real question to be tried: see Fancourt -v- Mercantile

Credits Ltd (1983) 154 CLR 87 at 99. Although the said decision











































































