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1. The Plaintiff’s Writ of summons and Statement of claim was issued on

24" May 2002. Since that date, no defence has been entered to the

claim, but rather a chamber summons for summary judgment has been’

issued by the Defendant, pursuant to order 16, rule 1 of the Supreme

Court Rules, as applied to the District Court on 4® June 2002,

2. Order 59, rule 9 of the Supreme Court Rules (in relation to applications

and proceedings in chambers) provides that “no order shall be made on



an application in chambers unless the application was filed with a

memorandum stating -

()  that the parties have conferred to try to resolve matters giving

rise to the application; and
(i)  the matters that remain in issue between the parties”.

The rationale of this procedural rule is clearly weighted in favour of
“forcing” the parties to resolve as many factual or legal issues as
practicable before making such an application. Notwithstanding this
rationale, the Defendant has seen fit to issue a combined summary
judgment application and an order 20, rule 9 striking-out application

without “serious” conferral having been attempted.

Further, the solicitors for the Plaintiff attempted to communicate with
the opposing solicitors in order to resolve pleading issues, but have not

met with an appropriate response.

Notwithstanding that the Court may waive the operation of the
procedural rule in case of “urgency” or for other “good reason”; the
rule has been construed in a rigid way, no matter how unlikely it is ‘that
the parties will reach agreement, or will even narrow the relevant issues:
sce Russell Davison -v- Prosin, Supreme Court unreported no. 980277,

Buyquick Dot Com Ltd -v- Foxgold Pty Ltd (2000) WASC 216 at

paragraph 19,

As noted in the said decisions, any party who initiates an application in

chambers without entertaining dialogue that might resolve some of the



relevant issues, will be at risk as to costs whatever the outcome of the
application. Further, 2 memorandum of conferral is required to be filed
with the chambers application in Common form 83. The form provides
for reference to the full details concerning the process and attempts at
resolving any part of the relevant dispute. On the assumption that the
Defendant is entitled to commence his chambers application on the basis
of order 16 of the Supreme Court Rules, it is also incumbent upon the

said party to comply with order 59 of the same rules.

In relation to the basis for waiver of the requirement of a full conferral
and filing of the said memorandum, the Court will only waive
compliance in unusual circumstances upon it being satisfied that there is
good reason to waive the operation of this sound rule. In the
circumstances, there does not appear to be any evidence or basis to
suggest that the operation of the rule should be waived in the present
circumstances. Indeed, in the light of the complexity, cost and delay
inherent in determining pleadings applications, there are strong reasons
why prior conferral would be beneficial in order to narrow or define the

issues that should be determined by this Honourable Court.

Application of order 16, rule 1 for summary judgment

8.

The basis upon which a Defendant may apply to this Honourable Court
for summary judgment is limited to circumstances where the action is

either:

(i) frivolous or vexatious;

(ii)  the Defendant has a good defence on the merits; or



10.

11.

12.

13.

(ii)  alternatively the action should be disposed of summarily or

without pleadings.

There is no reference in the chamber summons to the basis upon which

the order 16, rule 1 orders are sought.

Further, order 16, rule 1(2) allows such an application to be made by
summons supported by an affidavit verifying the facts upon which the
application is based. In the present circumstances, it is unclear as to the

basis in the summons upon which verifying facts in the said affidavit are

based.

On the assumption that the basis for summary judgment is limited to the
ground that the Defendant allegedly has a “good defence on the merits”,
the l'egal.onus remains upon the Defendant to show that there is “no
serious question” to be tried on any cause of action raised by the
Plaintiff: see Anderson -v- Effexseven (1999) Volume 10 ANZ

Insurance cases 61 - 424 at 74, 756 and 74, 757.

Notably, in a combined application for summary judgment and orders
under order 20, rule 19(1), the Court may consider even disputed facts

raised in support of the action: see Bride -v- Peat Marwick (1989) WAR

383 at 394,

Further, the power to order summary judgment to be exercised with
great care, and in any event, should never be exercised unless it is clear
that there is no real question to be tried: see Fancourt -v- Mercantile

Credits Ltd (1983) 154 CLR 87 at 99. Although the said decision



14.

5.

teferred to order 14 proceedings, there is no doubt that the relevant law

is equally applicable to a summary judgment application by a defendant.

The High Court has also ruled that the summary judgment procedure is
inappropriate to determine actions of which there is at least a reasonable
possibility that a cause of action will be found within the embryonic
development of a relevant genus of law: see Hospital Contributions
Fund -v- Hunt (1982) 44 ALR 365 at 373. In a case such as the present
one, this rule is of particular relevance. An order of summary judgment
against the Plaintiff in the present circumstances would surely stifle the
development and delineation of important issues of legal principle, as

applied to business relations being conducted on the internet.

Notably, the legal onus remains upon the Defendant to exclude the
possibility that the facts and circumstances of the present matter
(notwithstanding their being disputed) give rise to at least an “arguable”
cause of action. Alternatively, in relation to summary judgment the
onus falls upon the Defendant to satisfy this Honourable Court that the
present action is so “frivolous™ in point of law and so obviously
untenable that it cannot possibly succeed: see Burton -v- President of

the Shire of Bairnsdale (1908) 7 CLR 76 at 92

The Defendant’s verifying affidavit

16.

The supporting affidavit must comply with order 16, rule 1 either as a
matter of condition precedent to the exercise of its jurisdiction, or
alternatively as a matter going to jurisdiction which would ordinarily

result in the summary judgment application being dismissed; see Lill -v



17.

18.

19.

Merchant Capital (1996) 15 WAR 536 at 539, 541 and 550; Scaffidi

Nominees Pty Lid -v- Buswell (1996) Supreme Court unreported no.

960588.

Until the Defendant’s affidavit complies with the sub-rule, the Plaintiff
has no evidentiary obligation to provide particularity of its cause of
action: see Suburban Homes Pty Ltd -v- Ward (1928) VLR 267 at 269,
Further, the affidavit must verify all essential elements of the “good
defence” that it claims is the basis for a summary judgment of dismissal:
see Evans Deakin -v- Kaiser (1968) Qd R 379 at 382. A general
verification by reference to a pleading is only appropriate if it contains
sufficient particulars of the basis of defence: see Sydney Holdings Pty

Ltd -v- Newholders Pty Ltd (1938) VLR 217 at 220 (order 14

proceedings).

General verification of the proposed defence an affidavit from which it
is impossible to determine whether the Deponent speaks truly spea;ks of
his or her own personal knowledge or from some source of information
and belief might prove insufficient: see Strategic Minerals Corp NL -v-

Hendry Rae & Court (1991) Supreme Court unreported no. 8999, -

In relation to matters of information or belief, there is a strict procedure
to be followed in order to entitle a deponent to rely upon such hearsay
evidence in an affidavit. The person who has provided the information
should be identified, and the grounds for the Deponent’s belief in the
information should also be set out in the affidavit: generally see
Lewkowski -v- Bergalin Pty Ltd, Supreme Court unreported no, 7675.

Matters of information which are sworn to without an adequate



statement of the source of information and grounds for belief do not fall
within the exception expressed in order 16, rule 1(3), and are not
thereby admissible: see Re J I Young (1900) 2 Ch 753 at 754; Phillips

“V- Mineral Resources Development Pty Ltd (1983) 2 Qd R 138 at 145,

20.  Hitis clear that if direct primary evidence is readily available to a
party, then such evidence should be placed before the Court, rather than
being stated by the Deponent upon the basis of information and belief:

see Birch Investments Pty Ltd -v- Lim Supreme Court unreported 7396,
Identified cause of action

21.  The Statement of claim pleads a case of unlawful interference by the
Defendant with the Plaintiff’s trade or business (conducted on the

internet).

22.  In relation to the objections raised in paragraph 2 of the Defendant’s
Chamber summons dated 4* June, the following matters should “cure”

the objection stated:

(i)  Inresponse to subparagraph (a)
The matters pleaded in paragraph 3 of the Statement of claiﬁi may

simply be amended as being divided in subparagraphs (a) and (b);

(i)  In relation to subparagraph (b)
By way of particularity, the Defendant was aware from his

experience or prior conduct in relation to internet-based activity

that:



(iii)

(a)

®)

complaining of “spamming” conduct to SPEWS would
lead to the posting of the Plaintiff’s range of internet

protocol numbers;

that the posting of the said internet protocol numbers by
SPEWS was likely to cause, or it was reasonably
foreseeable that the said posting would cause the
Plaintiff’s internet service providers to terminate the
Plaintiff’s contractual right to the use of the said internet
protocol numbers. Further, the Defendant would have
been aware (from his previous experience, actions and
conduct) that the said internet protocol numbers enabled
the Plaintiff to conduct its email marketing business. The
Defendant made his complaint referred to in paragraph 4
of the Statement of claim, notwithstanding that the said
complaint was untrue, and in any event, notwithstanding
that there is no law preventing the Plaintiff from sending

unsolicited emails to recipients;

In response to paragraph 8

The said paragraph may be amended to link the cause of the

posting of the said internet protocol numbers (by SPEWS) to the

actions of the Defendant referred to in paragraphs 4 and 6

thereof. On that basis, the said paragraph may simply be

amended, 5o as to clarify that it is the acts and conduct of the

Defendant that has caused the subsequent action by SPEWS, and



23,

the consequential loss and damage thereby suffered in the

Plaintiff’s business.

(iv) In response to paragraph 9
On the basis that paragraphs 8 and 9 of the Statement of claim are
reliant upon the earlier paragraphs (particularly 4 - 7), it is
submitted that an arguable cause of action is raised against the
Defendant. It is appropriate that such an action be allowed to be
determined by this Honourable Court at a trial, enabling evidence
to be led on the relevant issues. It cannot be said that there is no

“serious” question to be tried at all,

It is evident from the history of the law of tort for unlawful interference

with trade or business that the said cause of action is a “developing”
one. In the hundred years or so since the UK House of Lords decision

in Allen -v—l Flood (1898) AC 1, the line of authotities have continued to

determine matters in this field of law on the basis of the particular

circumstances that have arisen. The more recent decision of Ansett

Transport -v- Australian Association of Air Pilots (1991) (1) VR 635

demonstrates the recent trend in Australian courts.

Summary

24.

25.

The preconditions in relation to order 59, rule 9 and order 16, rule 1(2)
have not been satisfied in relation to the present chambers application.

On those bases alone, the chambers application should be dismissed.

Further or alternatively, even if parts of the Statement of claim are liable

to be struck out, or are otherwise required to be re-pleaded, the



Defendant cannot demonstrate that there is “no real question to be
tried”. Accordingly, the present application for summary judgment -
should be dismissed, with costs, and leave given to amend the claim, if

required.

Counsel for the Plaintiff

10



IN THE DISTRICT COURT
OF WESTERN AUSTRALIA
HELD AT PERTH No. 1317 of 2002

BETWEEN:

THE WHICH COMPANY PTY LTD,

TRADING AS T3 DIRECT Plaintiff

AND

JOSEPH JOHN McNICOL Defendant
LIST OF AUTHORITIES

Date of document: 2002

Filed on behalf of: Plaintiff

Date of filing: ‘ 2002

Prepared by:

Messrs Tan and Tan

Solicitors

Suite 6, 5" Floor Mint House

326 Hay Street (Cnr Hill Street) Tel: 9221 2888

PERTH WA 6000 Fax: 9325 3710

1, Russell Davison -v- Prosin, Supreme Court unreported no. 980277 ;

2. Buyquick Dot Com Ltd -v- Foxgold Pty Lid (2000) WASC 216.

3. Anderson -v- Effexseven (1999) Volume 10 ANZ Insurance cases 61 -
424 at 74, 756 and 74, 757.

4, Bride -v- Peat Marwick (1989) WAR 383 at 394.
5. Fancourt -v- Mercantile Credits Lid (1983) 154 CLR 87 at 99. doubt

6. Hospital Contributions Fund -v- Hunt (1982) 44 ALR 365 at 373.

7. President of the Shire of Bairnsdale (1908) 7 CLR 76 at 92



10.

11.

12.

13.

14.

15.

16.

17.
18.
19.

Lill -v Merchant Capital (1996) 15 WAR 536 at 539, 541 and 550.

Scaffidi Nominees Pty Ltd -v- Buswell (1996) Supreme Court unreported
no. 960588,

Suburban Homes Pty Ltd -v- Ward (1928) VLR 267 at 269.
Evans Deakin -v- Kaiser (1968) Qd R 379 at 382.

Sydney Holdings Pty Ltd -v- Newholders Pry Ltd (1938) VLR 217 at
220.

Strategic Minerals Corp NL -v- Hendry Rae & Court (1991) Supreme
Court unreported no. 8999,

Lewkowski -v- Bergalin Pty Ltd, Supreme Court unreported no. 7675.
Re J L Young (1900) 2 Ch 753 at 754.

Phillips -v- Mineral Resources Development Pty Ltd (1983) 2 Qd R 138
at 145,

Birch Investments Pty Ltd -v- Lim Supreme Court unreported 7396.
Allen -v- Flood (1898) AC 1.
Ansett Transport -v- Australian Association of Air Pilots (1991) (1) VR

635

12



IN THE DISTRICT COURT ) No. 1317 of 2002

OF WESTERN AUSTRALIA )

HELD AT PERTH ‘ )

BETWEEN:

THE WHICH COMPANY PTY LTD

ACN 091 728 620

trading as T3 DIRECT Plaintiff

- and -

JOSEPH JOHN MCNICOL Defendant

AFFIDAVIT OF RAYMOND TAN

Date of Document July 2002

Date of Filing - : July 2002 FILED

Filed on behalf of  : The Plaintiff 12 JUL 2002
PRINGIPAL REGISTRY

TRICT COURT PE

Prepared by:

TAN & TAN

Batristers & Solicitors

5th Floor Tel: 9221 2888

326 Hay Street . Fax: 93253710

PERTH WA 6000 Ref: RT.T3 DIRECT/02



I, Raymond Tan, of care of Tan and Tan at Unit 6/326 Hay Street, Perth in the State of
Westetn Australia, Solicitor, being duly sworn MAKE OATH and say as follows:

1. I'am a solicitor with Tan and Tan Lawyers. We tepresent the Plaintiff Company
and I have actual knowledge of the matters sworn herein unless stated otherwise.
All the statements made herein are true to the best of my knowledge. Where I have

relied on information obtained from others, I believe that information to be true.

2. On 30 May 2002, 1 reécived a letter from Jeremy Malcolm representing the

Defendant. I annex herewith and mark as “RT1” a copy of the said letter.

3. Upon receipt of the said letter, I called Mr Malcolm to clarify when was the
deadline for me to reply to him as he had erroneously stated that he wanted a reply
by 3 May 2002 which I gathered was a typographical mistake.

4. Twas informed by Mr Malcolm that the deadline was 4 June 2002.

5. 1 immediately contacted counsel Mr Tony Aristei to discuss whether there was a

need to amend the Statement of Claim.,

6. 1faxed a response to Mr Malcolm in the morning of 4™ June 2002 before 12 pm. A

- copy of the said response is annexed herewith and marked as “RT2".-

7. At 11.48 am on 4" June 2002 I received an email from Mr Malcolm. I annex

herewith and marked as “RT3” a copy of the said email.

8. My record shows that the Defendant filed the Chamber Application on 4 June

2002. I was served with the Chamber application and supporting affidavit on 5
June 2002 at 3.10 pm.




9.

10.

11.

12.

13,

14.

15.

Mr Wayne Mansfield for the Plaintiff forwarded an email to me on the 3" of July
2002 The email was a forwarded email message that was sent originally by a Rudi

van Altena, Food and Beverage Manager of Novotel Brisbane to Mr Mansfield.

The email to Mr Mansfield from Mr Rudi van Altena referred to another email that
had been received by Ms Anne Marie Matthew also of Novotel Brisbane. From my
reading of the email I was able to ascertain that Ms Anne Marie Matthew received
an email from Lee Ford also of Novotel Brisbane on the 17" June 2002. Ms Lee
Ford had received an email message dated 15 June 2002. The original message was

sent from t3~v-MenicholRilaw.com. au and sent to reslnovtelbrisbane.com.

I read the email and understood that the email was a call to Novotel Brisbane to

stop hosting Mr Mansfield’s conferences at the Novotel Brisbane.

I was instructed by Mr Mansfield to contact Mr Rudi van Altena to see if he would
agree to swear an affidavit to record the receipt of the email. On Thursday 4th July
2002 at 2.13 am I sent an email to Mr Rudi van Altena to ask if he was willing to

swear such an affidavit.

I did not receive any response from Mr Rudi van Altena and a telephone call was
made to Novotel Brisbane on 4" July 2002 at about 4 pm Perth time. I spoke to Mr
Rudi van Altena and he informed me that he had to wait until he had spoken to his

manager before he could respond to my email.

On 5™ July 2002, I received a response from Mr Rudi van Altena. I annex herewith

and marked as “RT4” a copy of the email. The email also contain the threads to

show all the other forwarded messages.

The only thread that has been removed is the email from Mr Rudi van Altena to Mr

Mansfield. I removed the said thread as I was concerned to ensure that Mr




Mansfield’s personal email address was not released to any 3" party who may

wittingly or unwittingly then release the information to the Defendant’s supporters.

16. I also annex herewith and marked as “RT5” a flow chart which I hope will assist
the Court in obtaining a better picture of the relevant internet issues in this case. Mr
Mansfield and I worked together in preparing the flow chart. I am not an expert on
how the internet works but swear this affidavit only in an attempt to clarify some of
the issues. The flow chart is a pictorial representatioﬁ of the matters discussed

between Mr Mansfield and myself.

17. The top part of the flow chart shows how the Plaintiff sends their unsolicited
commercial email. The client’s sending of such email has not been hampered by
the actions of the Defendant. The emails are sent to a 1% tier internet Gateway

which is not affected by any blocking by SPEWS. -

18. 1 then refer to the bottom part of the chart after the dotted Iine. I have tried to be as
simplistic as possible in showing how the Plaintiff is affected by the SPEWS block.

Item 1 shows the internet hub which allows the world wide web to work.

19.Item 2 shows 1% tier telecommunications Gateways like Telstra and Singapore

Telecoms.

20. Jtem 3 shows 2™ tier telecommunications companies like Cominindico which

purchases IP ranges from the Gateways at Item 2.

21. The companies in Item 3 then sells the IP ranges to the companies listed in Item 4.
The companies in item 4 are usually hosts companies for the purpose of hosting

companies like the Plaintiff Company.

T




22.Ttem 5 shows where the Plaintiff Company is located in the internet. The Plaintiff

23.

24

25.

Company also hosts clients’ websites as a 2™ tier webhoster and mail server. The .
Plaintiffs therefore have a list of clients that communicate on the internet by going

through the Plaintiff Company’s hosting facilities.

Item 6 shows the location of independent Internet Service Providers (“ISP’s”).
These ISP’s will have clients who receive and send email. An example will be

www.alphalink.com.au., Their client may have an email address at
“x@alphalink.com.au”.

- In the normal course of communication, a client listed with the Plaintiff Company

at Item 5 should be able to send emails to the clients of the ISP’s at Item 6, The
email will go from Item 5 to Item 4 to Item 3 and then to Item 6 to be forwarded
by the ISP to their client email address.

If the ISP’s subscribes to a blocking or filtering service like SPEWS, then the lines

- of communication as represented by the mark “X” will prevent the clients at Item 5

and 6 from communicating,

26. I refer to paragraph 34 of Mr Wayne Mansfield’s affidavit sworn on 2™ July 2002,

I am informed by my client that the upline therein referred to is indicated in the

black box between Item 2 and 3 of the flow chart,




SWORN by the deponent )
at Perth in the State of Western Australia )
this )
/ 2734 day of July 2002 )

Before me:

e7”A Commissioner
of the Supreme Court of Western
Australia for the taking of affidavit
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caa FRUMD ilaw TO: 083253710 FAGE: 1 oF 1

Data: May 30, 2002

| Jer emy MEIICOlm LLB{Hons) ‘B Com ) - | | OurRef: MM

Barrister & Solicitor S YourRek: RT:T3 Direct/02

Tan & Tan

Barristers & Solicitors
Suite 6, 5t floor

326 Hay Street _
PERTH WA 6000
By fax: 9325 3710

" Dear Sirs

Wite It

Part W so00

FO Box 7584
Clotzers Square WA 6850

Phone: +&41 89z 13 0800
Fax +61 89213 D808

116 Mouris Bay Roag

T3 Direct v McNicol - District Court No 1317 of 2002

Irefer to the above matter and advise that | act for the defendant. A notice of appeaﬁance
will be served upon you shortly. o : ¥ '

I'have persed the writ of summons and staterment of ciaim and advise that in my view the
proceedings are frivolous, vexatious and an abuse of process of the court. '

write pursuant to Order 59 rule 9 gf the Rules of the Suprerne Court of Western Australia to
"confer with you with fespect to an application that | Propose to bring pursuant to Order 14

of the Rules seeking summary judgment in favour of the defendant, alternatively that the
following Pparagraphs of the statement of claim De struck out: '

« Paragraph 3 in'that it-is-embaafrassing in that it pleads two separate and distinct matters in
a single paragraph : R ' '

+ Paragraph 7 of the statemnent of claim on the ground that it is embarrassing in that it
insufficiently particutarises the alleged uniawul interference with the plaintifs bisiness,
alternatively on the ground that It discloses na reasonable cause, of action - -

* Paragraph 8 of the statement o claim on the'ground that it discloses No reasonable

Cause of action

F'request your résponse by 12pm 3 May 2002, failing which the foreshadowed application
will be ﬁled_ prior to 4pm on that: day. ' : ‘ - ,

Yaersfaigfully o dune 20y

QICOIm

Foundation consuigant 1o

Emall: lew@ilaw.com.au
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